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In the United States Circuit Court of

Appeals for the Ninth Circuit

No. 6722

Stanley Pedder^ petitioner

V.

Commissioner of Internal Revenue, respondent

ON PETITION TO REVIEW AN ORDER OF THE UNITED
STATES BOARD OF TAX APPEALS

BRIEF FOR RESPONDENT

PREVIOUS OPINION

The only previous opinion in this case is the un-

published memorandum opinion of the United

States Board of Tax Appeals (R. 10-11) which was

rendered on October 18, 1930.

JURISDICTION

This appeal involves a deficiency in individual

income taxes for the year 1924 in the amount of

$3,443.34 and is taken from a decision of the United

States Board of Tax Appeals entered November 1,

1930. (R. 11-12.) The case is brought to this court

by petition for review filed April 20, 1931 (R. 12,

16), pursuant to the provisions of Sections 1001-

1003 of the Revenue Act of 1926, c. 27, 44 Stat. 9,

109-110.

(1)



QUESTION PRESENTED

During the taxable year 1924, the petitioner re-

sided with his wife, Mabel H. Pedder, in San Fran-

cisco, California, where he was engaged in the prac-

tice of law. During the taxable year, as for a

number of years previously, he deposited the in-

come received by him as the result of his law prac-

tice in a bank account designated " Mr. Stanley

Pedder & or Mrs. Mabel H. Pedder." The peti-

tioner also deposited in the same joint bank account

all other income received by him in the form of div-

idends, interest, etc. All of the property from

which the income in question in this proceeding was

derived was in the sole name of the petitioner and

had been purchased with funds drawn by the peti-

tioner from the joint bank account. The income

from such property was reported by the petitioner

and his wife, one-half each, in separate returns and

designated as income from community investments.

The question is whether, under these circum-

stances, all or only one-half of such income is

taxable to the husband.

STATUTES INVOLVED

Kevenue Act of 1924, c. 234, 43 Stat. 253:

Sec. 213. For the purposes of this title,

except as otherwise provided in section 233

—

(a) The term "gross income" includes

gains, profits, and income derived from sal-

aries, wages, or compensation for personal

service (including in the case of the Presi-



dent of the United States, the judges of the

Supreme and inferior courts of the United
States, and all other officers and employees,

whether elected or appointed, of the United
States, Alaska, Hawaii, or any political

subdivision thereof, or the District of

Columbia, the compensation received as

such), of whatever kind and in whatever
form paid, or from professions, vocations,

trades, businesses, commerce or sales, or

dealings in property, whether real or per-

sonal, growing out of the ownership or use

of or interest in such property; also from
interest, rent, dividends, securities, or the

transaction of any business carried on for

gain or profit, or gains or profits and income
derived from any source whatever. The
amount of all such items shall be included in

the gross income for the taxable year in

which received by the taxpayer, unless, un-
der methods of accounting permitted under
subdivision (b) of section 212, any such
amounts are to be properly accounted for as

of a different period.

Sec. 223. (a) The following individuals

shall each make under oath a return stating

specifically the items of his gross income and
the deductions and credits allowed undei^

this title

—

(1) Every individual having a net in-

come for the taxable year of $1,000 or over,

if single, or if married and not living with
husband or wife

;

(2) Every individual having a net income
for the taxable year of $2,500 or over, if
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married and living with husband or wife;

and

(3) Every individual having a gross in-

come for the taxable year of $5,000 or over,

regardless of the amount of his net income.

(b) If a husband and wife living together

have an aggregate net income for the tax-

able year of $2,500 or over, or an aggregate

gross income for such year of $5,000 or

over

—

(1) Each shall make such a return, or

(2) The income of each shall be included

in a single joint return, in which case the

tax shall be computed on the aggregate in-

come.
STATEMENT OF FACTS

The Board of Tax Appeals made no findings of

facts and rendered only a memorandum oj)inion.

The facts as stipulated by the parties before the

Board were as follows (R. 20-21) :

(1) That the income in controversy amounting

to $20,715.15, which amount was reported in the

separate return of Mabel H. Pedder, wife of the

petitioner herein, for the year 1924, was comprised

of the following items

:

Dividends $3. 842. 80

Capital net gain 7, 869. 88

Profit on stock and real estate 9, 002. 47

Total 20, 715. 15

(2) That Stanley Pedder, the petitioner herein,

kept a card record of all income received from the

sources referred to above, wherein he credited to

his wife, Mabel Pedder, one-half of such income



which comprised, during the year 1924, the amounts

referred to in Paragraph (1) above.

(3) That the income received by Stanley Pedder,

the petitioner herein, during the year 1924 as a re-

sult of his law practice was separately returned by

him for the year 1924 and such income is not the

subject of controversy in this proceeding.

(4) That Stanley Pedder, the petitioner herein,

deposited during the year 1924 the income received

by him as a result of his legal practice in accounts

with the Wells-Fargo Nevada National Bank, and

the Bank of California National Association, which

accounts were designated as follows: "Mr. Stanley

Pedder & or Mrs. Mabel H. Pedder."

(5) That Stanley Pedder, the petitioner herein,

also deposited, during the year 1924, in the joint

bank accounts referred to above all other income

received by him in the form of dividends, inter-

est, etc.

(6) That the joint bank accounts referred to

above were subject to the check of either party and

that such accounts were active in so far as the peti-

tioner was concerned but were only occasionally

checked upon by the petitioner's wife, Mabel H.

Pedder.

It is also stipulated that the testimony given by

Stanley Pedder in the case now pending before

this Board, Docket No. 29,979, as to the joint ten-

ancy agreement between him and Mabel H. Pedder

may be considered as having been given in this

case also.
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The memorandum of opinion of the Board (R.

10-11) refers to an earlier appeal taken to the Board

by the taxpayer which involved the identical ques-

tion presented in this case except that the taxable

year involved in the earlier case was 1923. (20

B. T. A. 11.) Based on the testimony given in that

case, which it has been agreed between the parties

may be considered in this proceeding, the Board

made findings (which are applicable here except

as to the amounts and year involved) :

Petitioner is an individual residing in San
Francisco, California, where he is engaged

in the practice of law.

The income in controversy, an amount of

$5,891 which was reported in the separate

return of Mabel H. Pedder, wife of the peti-

tioner, for the year 1923, was comprised of

the following items

:

Dividends $3, 976. 94

Interest received 1, 268. 80

Profits on stock and real estate 645. 26

Total 5. 891. 00

The petitioner kept a card record of all

income received from the sources referred

to above, wherein he credited to his wife,

Mabel H. Pedder, one-half of such income,

which, during the year 1923, consisted of

the amount referred to above.

The income received by the petitioner

during the year 1923 as a result of his law

practice was separately returned by him and
is not the subject of controversy in this pro-

ceeding. The petitioner deposited the in-

come received bv him as the result of his



law practice in an account with the Wells-

Fargo Nevada National Bank, which ac-

count was designated as follows: "Mr.

Stanley Pedder and/or Mrs. Mabel H. Red-

der." He also deposited during the year

1923 in the same joint bank account all other

income received by him in the form of divi-

dends, interest, etc.

The joint bank account was subject to the

check of either party and any balance was to

be paid to the survivor of them. It was ac-

tive in so far as petitioner was concerned^

while Mabel H. Pedder, during the year,

drew 15 checks in the aggregate amount of

$5,130.41.

All of the property from which the income

in question was derived was, during the year

1923, in the sole name of the petitioner.

Such property had been purchased with

funds drawn by the petitioner from the joint

bank account.

The petitioner had never entered into any

agreement with his wife, either written or

oral, that she should have a one-half interest

or any part of the funds or the property in

question.

Title to certain real estate purchased by

petitioner with funds drawn from the joint

bank account was taken in the name of

the petitioner and his Avife as joint tenants.

No income derived from such property is

involved in this proceeding.

In the income-tax return filed for the year

1923 the petitioner reported $27,218.53 as in-

come from his law practice and describes his

118840—32 2
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share of the income in controversy as income

derived from community investments.

The Board sustained the Commissioner's deter-

mination that the income was taxable to the hus-

band in its entirety.

SUMMARY OF ARGUMENT

The income consisting of dividends and gains

from the sales of property which the petitioner

and his wife seek to divide between them in sepa-

rate returns for 1924 was derived from property

held in the petitioner's name, and was presump-

tively commimity income taxable to the petitioner

in its entirety under the decision of United States

y.RoUins, 269 V. S. 315.

The burden of proving that this income was not

derived from community property but from prop-

erty held by the petitioner and his wife as joint

tenants was upon the petitioner.

The fact that the property was acquired with

funds from joint bank accounts carried in the

names of petitioner and/or his wife is not sufficient

to establish a joint tenancy. The record does not

show whether the accounts were opened before or

after the passage of the California law creating a

joint tenancy in such deposits or whether the agree-

ment in this case would satisfy the statute. If the

accounts were opened prior to the passage of the

statute, clearly no joint tenancy was established

for the Board found that the petitioner never en-

tered into any agreement with his wife as to the



establishment of a joint tenancy in the fund and

the Board's finding is supported by evidence.

But even if a joint tenancy existed as to the bank

accounts, there is no California statute holding

that is should also exist as to the investments. The

petitioner could withdraw the fund and expend it

for his own benefit without being obliged to account

to his wife for it. The Board found that there was

no agreement between him and his wife, that in-

vestments made from the fund should be held as

joint tenants. This finding is supported by the

record. The income was reported as income from

community investments and the testimony of peti-

tioner discloses the absence of an agreement.

Accordingly, the income should be treated as

community income taxable to the husband and not

as income arising from a joint tenancy.

ARGUMENT

The petitioner held title to the property from which the

income involved in this case was derived, and acquired

such property while residing with his wife in California

;

income derived from such property was presumptively

community income, and, as the petitioner has not sus-

tained the burden of proving otherwise, it is taxable to

him in its entirety

It is settled that under the laws of California, as

they existed prior to 1927, the wife did not have a

vested interest in community property and income

and that the husband was required to report all of

the community income in his Federal income-tax

return. United States v. Rohhins, 269 U. S. 315;
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United States v. Malcolm, 282 U. S. 792. Hence,

if the income received by the petitioner during 1924

constituted community income, it was taxable to

him in its entirety.

It is not disputed that all of the income involved

in this case arose from property which was acquired

during the existence of the marital community com-

posed of the petitioner and his wife, Mabel H. Ped-

der, and that title to all of the property in question

was in Mr. Pedder's name.^

The case, therefore, comes under the rule of two

presumptions: (1) that all property or income ac-

quired during the existence of the community is

community property or income (Estate of JoJJy,

196 Cal. 547 and cases cited), and particularly (2)

that property acquired in the name of the husband

is community property {Estate of Pepper, 158 Cal.

519; Estate of Hill, 167 Cal. 59). Fountain v.

Maxim, 210 Cal. 48.

Under such circumstance, the burden of proving

that the income in dispute, consisting of dividends

and gains from sales of property, was not derived

from community property and was not community

income, was clearly upon the petitioner.

Petitioner claims that he and his wife were joint

tenants of such property. This claim is based pri-

^ The record indicates that petitioner and his wife did own
certain real estate title to which was in both names as joint

tenants but income from such property is not involved in

this proceeding, nor was there any interest received from
the joint bank deposits during 1924, as there may have been

in 1923. (R. 6, 22, 24-25.)
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marily upon the fact that the property from which

the income was derived was acquired with funds

withdrawn by him from joint bank accounts in the

name of "Mr. Stanley & or Mrs. Mabel H. Pedder"

which were subject to the check of either. (R. 21.)

Petitioner argues that amounts deposited in these

accounts were held by him and his wife as joint

tenants, with the right of survivorship and that the

assets acquired with such funds were held in the

same way.

The petitioner relies upon Section 15 (a) of the

California Bank Act of 1921 (Statutes and Amend-

ments to the Codes, 1921) which provides (p.

1367) :

When a deposit shall be made by any per-

son in the names of such depositor and an-

other person and in form to be paid to either

or the survivor of them, such deposit, and

any additions thereto made by either of such

persons after the making thereof, shall be-

come the property of such persons as joint

tenants, and the same together with all divi-

dends thereon shall be held for the exclusive

use of such persons and may be paid to either

during the lifetime of both or to the survivor

after the death of one of them, and such pay-

ment and the receipt or acquittance of the

one to whom such payment is made shall be

a valid and sufficient release and discharge to

such savings bank for all payments made on

account of such deposit prior to the receipt

by such savings bank of notice in writing

not to pay such deposit in accordance with
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the terms thereof. The making of the deposit

in such form shall, in the absence of fraud

or undue influence, be conclusive evidence,

in any action or proceeding to which either

such savings bank or the surviving depositor

is a party, of the intention of both depositors

to vest title to such deposit and the additions

thereto in such survivor.

Considering the language of the statute alone

there would be reason for holding that it could not

apply to the deposits under any circumstances, since

it uses the words ''such savings bank" and the de-

posits here were not in savings institutions. (R.

21.) We do not press this point, however, for the

statute as originally enacted did not contain the last

sentence. See Section 16 of the Bank Act of 1909

(Statutes and Amendments to the Codes, 1909, p.

90). It appears, moreover, to have been applied to

other deposits. Hill v. Badeljy, 107 Cal. App. 598.

It is worthy of note that it has been held that the

last sentence of the 1921 statute creates a conclu-

sive presumption only when a contest over the fund

arises after the death of one of the joint tenants

and that during the lifetime of both joint tenants

either has the right to establish the real fact about

the account notwithstanding its form. Hill v.

Badeljy, supra. This is also the rule in New York

which has a similar statute. Marrow v. Moskowitz,

255 N. Y. 219; Heiner v. Greenwich Sav. Bank,

193 N. Y. S. 291. See also In re Buchanan's Estate,

171 N. Y. S. 708. Even if the record in this case

disclosed that the funds were deposited after the



13

enactment of the 1921 provision, no conclusive pre-

sumption as to the establishment of a joint tenancy

could arise.

But the record does not show when the two ac-

counts in this case were opened or even that they

were opened subsequent to 1909, when the original

statute was enacted. The petitioner states in his

brief that the two accounts were opened in 1917

and 1924 (Br. 9), but this statement finds no sup-

port in the record. There is a serious doubt as to

whether a subsequently enacted statute could have

any effect on the ownership of funds deposited

under a prior agreement. See Ososke v. Kalinow-

ski 209 Cal. 45; Stewart v. Stewart, 204 Cal. 546;

McKay v. Lauriston, 204 Cal. 557.

In the event that the bank accounts were opened

prior to 1909, we submit that the evidence in this

case would clearly be insufficient to establish a joint

tenancy in the deposits under Section 683 of the

Civil Code of California (Deering's Civil Code of

California, 1923), p. 431:

Joint interest, what. A joint interest is

one owned by several persons in equal shares,

by a title created by a single will or transfer,

when expressly declared in a will or transfer

to be a joint tenancy, or when granted or

devised to executors or trustees as joint

tenants.

The only evidence concerning any agreement

relative to a joint tenancy in this case was the stipu-

lation that the accounts were carried in the name
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of ''Mr. Stanley Pedder & or Mrs. Mabel H. Ped-

der" (R. 21), and the affirmative answer of Mr.

Pedder to the question whether it was one of these

bank accounts that ''was subject to check by either

party, and that the balance may be paid to the

survivor in case of death." (K. 26.) His state-

ment about the survivorship feature may have been

a mere conclusion as to the effect of the law based

solely on the fact of the existence of the account in

both names, but if it should be treated as evidence,

as it apparently was by the Board (see 20 B. T. A.

12), it is nevertheless insufficient. To establish a

joint tenancy the evidence must clearly show an in-

tent on the part of the depositor to create a present

joint interest in the fund with the right of survivor-

ship. Denigan v. San Francisco Savings Bank, 127

Cal. 143 ; McDougald v. Boyd, 172 Cal. 753 ; see also

Kennedy v. McMurray, 169 Cal. 287.

Nor is the situation very different if the statute

of 1909 does apply to all of the deposits involved in

this case, for the evidence as to the accounts does

not establish with certainty that there were agree-

ments which meet the test of the statute. In most

of the cases arising under the statute where the

joint tenancy has been recognized, there has been

a very definite agreement between the parties, ex-

pressed in writing, and. establishing joint owner-

ship of the funds with the right of survivorship.

See Kennedy v. McMurray, supra ; Hill v. Badeljy,

supra; Estate of Gurnsey, 111 Cal. 211 ; Estate of

Harris, 169 Cal. 725. The difficulty of establishing
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a joint tenancy from the mere fact of a joint deposit

was recognized in Kennedy v. McMurray, supra.

As previously pointed out, it is true that in the pro-

ceeding before the Board in the 1923 case the Board

found that the joint bank account was subject to the

check of either party and any balance was to be

paid to the survivor, but it also found that the peti-

tioner had never entered into any agreement with

his wife, either written or oral, that she should have

a one-half interest or any part of the funds. (See

20 B. T. A. 12, or Pet. Br. 4.)

We submit, therefore, that the petitioner has

failed to establish the existence of a joint tenancy

in the fund.

But if it be conceded that the funds were held in

joint tenancy, as provided in Section 15 (a) of the

Bank Act of 1921, it does not follow that the prop-

erty purchased by the husband with such funds

was also held by petitioner and his wife as joint

tenants.

The statute itself is silent as to such investments.

It is apparent, however, that the joint tenancy in

bank deposits provided for in the statute is not a

joint tenancy in the usual sense, since it contem-

plates that either party may withdraw the funds

and does no provide that one joint tenant shall

account to the other for his expenditures.

In the ordinary joint tenancy there are unity of

title, unity of interest, unity of time and unity of

possession. Givinn v. Commissioner (C. C. A. 9th)

,

54 F. (2d) 12S',.Furman v. Brewer, 38 Cal. App.
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687 ; Deslauriers v. Senesac, 331 111. 437 ; Fleming

V. Fleming, 194 Iowa 437; rehearing denied, 194

Iowa 73, and writ of error dismissed, 264 U. S. 29;

7 R. C. L. p. 811 ; 33 C. J. 907. Section 683 of the

Civil Code of California, stipra, implicitly recog-

nizes the existence of these unities.

We submit that the four unities can not exist as

to joint bank accounts recognized under the Cali-

fornia law or any other joint accounts. That much

appears to have been conceded in some jurisdic-

tions. See New Jersey Title Guaranty & Trust

Co. V. Archibald, 91 N. J. Eq. 82; 48 A. L. R.

203-206 ; Staples v. Berry, 110 Me. 32.

In view of the fact that either party may check

upon the account and that the statute does not re-

quire one joint tenant to account to the other for

withdrawals, it seems clear that unity of possession

and title do not exist. We know of no California

decision holding that a joint tenant may not with-

draw the deposits for his own use and petitioner has

cited none. In Salles v. Loane, 204 Cal. 55, it was

held that the fact that a father drew sums from the

account for his support in accordance with the un-

derstanding that he was to do so did not entitle his

daughters, the cotenants, to anything other than an

interest in the balance remaining. See also Kelsey

V. Miller, 203 Cal. 61 ; Kelsey v. Miller, 203 Cal. 96

;

Reilly v. Filhen, 107 Cal. App. 722. While there

was an express agreement that the joint tenant

should have such a privilege in the Salles case, the

right seems to be implied in all cases. Otherwise,
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the use of the joint account would be of little prac-

tical benefit.

The cases of Estate of Harris, supra, and Crowley

V. Savings Union Bank and Trust Co., 30 Cal. App.

535, relied upon by petitioner, are not contra. In

the Harris case the husband and wife in the early

years of their marriage made an agreement that all

property held or acquired by either or both of them

during the marriage should be held together in

joint ownership as joint tenants and further that

title to the property acquired with money with-

drawn from their joint bank account should be

taken and held by them as joint tenants in the same

manner that the money was deposited.

In the Croivley case also there was an agreement

that the wife should have the same interest in the

investments made with the funds drawn from the

joint deposit account as in the deposits and on the

basis of that agreement it was held that the wife

had an interest in certain notes in which the funds

were invested, the notes in question being payable

to both of them. It is significant that in this case

the court said (p. 539) :

Had Mr. Crowley drawn out the money

on his own initiative and loaned it to his own

account, taking the notes to himself or order,

a question might have arisen not now in-

volved. He did not do this.

The petitioner urges further that there was an

agreement between him and his wife which was

similar to that involved in the Harris case. The
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only evidence bearing on this question is the peti-

tioner's testimony in the 1923 proceeding which, by

stipulation, is admitted to be applicable to the case

at bar. This testimony was as follows (R. 23) :

Q. As a matter of fact, Mr. Pedder, did

you ever have any agreement with Mrs. Ped-

der, either in writing or oral, that she should

have a one-half interest that you conveyed

to her by way of gift or otherwise—one-

half or any part of these funds ?

A. No formal agreement, no; it was just

my understanding of the situation.

Q. Well, you kept a card record, I believe '^

A. I kept the record.

Q. Did she ever see that ?

A. I do not suppose she did; it was kept

in my office.

Q. As a matter of fact, she did not know it

existed ?

A. Yes; she knew it existed.

Q. Did she know the amounts that were

entered on there?

A. Probably not.

Q. What makes you think she knew it

existed ?

A. Well, she knew, of course, that I kept

books.

Q. She did not know anything about book-

keeping herself ?

A. Oh, no, she is not a business woman
at all.
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Q. Did she know there was any amount in

these books or cards in her name ?

A. I do not know.

Q. It is very probable that she did not, is

not that right ?

A. Very probable, because she knows
nothing about bookkeeping.

Q. Mr. Pedder, you were a practicing

attorney in California in 1923, were you not?

A. I was.

In the previous proceeding the Board examined

this testimony and found as a fact that there was

neither a written or oral agreement between the

petitioner and his wife that she should have a one-

half interest or any part of the property in which

the funds were invested (20 B. T. A. 11; Pet. Br.

4). In the instant case the Board stated in its

memorandum opinion (R. 10) that there was the

same lack of evidence that the income arose from

property owned by the petitioner and his wife as

joint tenants that existed in the other case.

We think the Board's finding is clearly supported

by the petitioner's testimony. He expressly admit-

ted that there was no formal agreement between

himself and his wife. (R. 23.) His testimony even

fails to show that she knew whether or not there

was any amount standing in her name on the books

or card records in which the petitioner recorded this

income. The most that can be said is that the peti-

tioner may have had a desire to create a joint ten-

ancy in the property. The record fails wholly to
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show that he discussed this desire with his wife or

orally agreed with her that she should have the in-

terest of a joint tenant in such property. Moreover,

he reported the income as income from community

investments.

But a mere desire to create a joint tenancy is not

enough. Section 683 of the Civil Code, supra;

Miller v. Erode, 186 Cal. 409; Monnette v. Title

Insurance d Trust Co., 107 Cal. App. 313. See also

Hulse V. Lawson, 212 Cal. 614.

Inasmuch as the Board's finding that there was

no agreement between husband and wife as to joint

ownership of the investments is supported by sub-

stantial evidence it will not be disturbed by this

court. Phillips v. Commissioner, 283 U. S. 589.

The petitioner lays stress on the fact that the

dividends and proceeds of sales were deposited in

the joint account. The fact is of no consequence as

far as the question of taxing the income is con-

cerned. It was not disputed in Lucas v. Earl, 281

U. S. Ill, that the wife had a joint tenant's interest

in the husband's salary after it had been earned

and collected but it was held that the salary was

taxable to him because he owned it at the moment

of its payment and her rights were derived through

him. The same situation exists here. At the time

of the receipt of the income it was community in-

come and as such taxable to the husband. Lucas v.

Earl, supra; Blair v. Both, 22 P. (2d) 932. Even

if the wife had any estate or interest in the prop-

erty subsequently purchased with such funds, it was
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an inchoate interest enforcible in a court of equity

but not cognizable by a court of law. The husband

being the legal owner of the community property

out of which the income flowed was the taxpayer

within the meaning of the income tax laws. United

States V. Bobbins, supra.

CONCLUSION

It is respectfully submitted that the decision of

the Board of Tax Appeals is correct and in accord-

ance with law, and should, therefore, be affirmed.
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